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Sean T. Malone 

Attorney at Law  

259 E. Fifth Ave.,         Tel. (303) 859-0403 
Suite 200-G         Fax (650) 471-7366 
Eugene, OR 97401       seanmalone8@hotmail.com 
 
 

December 11, 2012 

Dave Pratt, Planning Director  
Curry County Department of Public Services 
94235 Moore St, Ste 113 
Gold Beach, OR 97444 
Telephone: (541) 247-3284 
Fax:  (541) 247-4579 
prattd@co.curry.or.us  
 

Re:  Comments on File No. A-1002/DR-1001, Crook Family Trust Request for Approval 
of a Tentative Destination Resort 

 

I. Introduction 

Please accept Oregon Coast Alliance’s (ORCA) comments on File No. A-1002/DR-1001, 
Applicant Crook Family Trust, LLC’s request for approval of a Tentative Destination Resort 
Master Plan.  The proposed destination resort would include an 18 hole golf course, an additional 
9 hole golf course, golf shop, golf lodge, spa lodge, interpretive center, 175 overnight lodging 
units, owner and employee housing, an equestrian center, and the division of land into 11 resort 
lots.  The proposed destination resort is located along Highway 101 in the Pistol River area 
between Byrdies Lane and Burnt Hill Creek.  It is more specifically located at Assessor’s Map 
No. 3814-00 Tax Lots 7800, 8100, 8200; and 3814-31 Tax Lot 100; 3814-00 Tax Lot 1600.     

II. Deferment of Compliance with CCZO 3.250 and 4.085(3)(g) 

 LUBA determined that “[r]emand is necessary for the county to take corrective action, 
for example, by amending Condition 23 to specify that compliance with CCZO 4.085(3)(g) and 
CCZO 3.250 will be addressed at the time of final master plan approval, pursuant to a quasi-
judicial hearing with prior notice of hearing to persons entitled to notice.”  LUBA also 
determined that the county’s use of the phrase “prior to any structural development….could 
mean prior to final building permit approval, which almost certainly would postdate final master 
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plan approval and would not include notice and hearing.”  The Applicant proposes to retain the 
phrase “structural development” though it adds a sentence aimed at addressing LUBA’s 
instruction on remand:   

Prior to any structural development, a site specific geologic hazard assessment by an 
Oregon Certified Engineering Geologist shall be required.  The Applicant shall follow 
development recommendations by an Oregon Certified Engineering Geologist.  
Compliance with CCZO 4.085(3)(g) and CCZO 3.250 shall be demonstrated at the time 
of final master plan approval, pursuant to a quasi-judicial de novo public hearing 
consistent with the requirements of CCZO 2.070 et seq. for public notice and hearing. 

Because of LUBA’s caution with regard to the phrase “prior to any structural development,” 
ORCA requests that the phrase be removed in order to clarify the Applicant’s proposed new 
language.   

 ORCA also notes that deferring the required site specific final site specific geological 
hazard analysis for resolution concurrent with structural development will afford ORCA an 
opportunity to comment on and participate at the appropriate time.  ORCA looks forward to 
participating in that process.   

III. Shoreland Boundary  

 LUBA determined that: 

As the county has implemented Goal 17, the “top of the cliff along the seacliff shoreline” 
includes not only those lower portions of the cliff subject to direct wave action, but also 
those adjacent portions that are geologically unstable, based on a hazard analysis 
conducted pursuant to CCZO 3.252.  However, the applicant conducted no geological 
hazard analysis under CCZO 3.252, and the county erred in adopting a shoreland 
boundary delineation that is not based on a geological hazard analysis, as the 
comprehensive plan requires. 

Thus, the Applicant must identify (1) the lands directly affected by the hydraulic actions of the 
coastal water body, and (2) the adjacent areas of geological instability.  More specifically, the 
geologic hazard analysis must conform to the requirements of CCZO 3.252:  

The geologic hazard assessment shall include an analysis of the risk of geologic hazards 
on the subject property, on contiguous and adjacent property and on upslope and 
downslope properties that may be at risk from, or pose a risk, to, the development 
activity.  The geologic hazard assessment shall also assess erosion and any increase in 
storm water runoff and any diversion or alteration of natural storm water runoff patterns 
resulting from the development activity. 
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 A. The Shorelands Boundary   

 As noted by DLCD, the “proposed boundary in Attachment ‘A’ differs very little from 
the boundary interpretation that was submitted with the original application and which was 
remanded by LUBA.”  DLCD letter at 1.  Furthermore, DLCD states that  

The mapping of the coastal shoreland boundary provided by the applicant is not a true 
reflection of the boundary as it is described in the Curry County Comprehensive Plan.  
The proposed map again shows a boundary skirting the ocean beach, far removed from 
the line as it appears on the County’s Coastal Shorelands map, where it is described as 
the “top of the sea cliff.”  It is important to note that there is no location along the Curry 
County coastline where the shoreland boundary is drawn at the base of the cliff.  
Adoption of the boundary proposed by the project proponents would not be consistent 
with Statewide Planning Goal 17 and would very likely result in further appeals. 

Thus, it appears that the Applicant has not taken the opportunity on remand to meaningfully 
address geologic hazards in its shorelands boundary delineation.  The Applicant’s numerous 
shortcomings are evident in the comments below, as well as the two submissions by Horning 
Geosciences, the letter from DLCD, the DOGAMI SLIDO map of landslides, and even the 
Applicant’s previous consultant, Mr. Sonnevil of Terra Firma Geologic Services.      

1. LIDAR (Light Detection and Ranging) 

 Notably, the Applicant has not utilized the LIDAR in its attempt to delineate the 
shorelands boundary.  However, Horning Geosciences, DLCD, and even Sonnevil utilized 
LIDAR in their shorelands boundary mapping.  According to DLCD:  

Curry County and DLCD have been working collaboratively over the past year to map 
the coastal wetlands boundary, using lidar imagery on a geomorphic information system.  
This mapping project has, for the first time, clearly defined the location of the CSB 
throughout the County, as described in CCCP Article 15.3.  I have attached maps from 
this mapping project for the Crook Point area for your review (See Fig. 1 and 2).  We 
recommend that the Board adopt the new shoreland boundary map for this property and 
direct the applicant to address the County’s Coastal Shorelands Overlay criteria (CCZO 
Sec. 3.240) for those portions of the proposed resort that lie within the boundary. 

DLCD letter at 2.  According to DOGAMI, “[m]uch of Oregon is susceptible to landslides, 
particularly portions of the state with moderate to steep slopes and a wet climate,” and “LIDAR 
(Light Detection and Ranging) data give us much better images of surface geomorphology, 
allowing identification of features associated with landslides.”  Exhibit D; id. (“LIDAR is an 
inexpensive, fast, and better way  to obtain superior details of the true shape of the earth’s 
surface, as compared with existing decades-old topographic maps and the digital elevation 
models (DEMs) derived from them.”); id. (“We use LIDAR DEMs as an accurate and precise 
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base for detailed geologic mapping and to radically improve our landslide, earthquake, coastal 
change, and tsunami inundation hazard assessment maps.”); id. (“Current efforts in identifying 
hazardous areas are, by default, ‘blurry,’ as they underlying topographic resolution itself is 
poor.”); id. at 3 (“With accurate, precise, and high resolution DEMs, such as those based on 
LIDAR data, we achieve superb hazard assessment.”).  The Applicant’s failure to utilize LIDAR 
not only undermines the credibility of its shorelands boundary delineation, but it also highlights 
the more definite and accurate boundary proposed by DLCD and Horning Geoscience: 

Existing topographic maps were interpreted manually from aerial photos taken decades 
ago.   They are obsolete and there are myriad errors, especially in forested areas like 
western Oregon where the map makers could not see through the forest canopy.  As a 
result, slopes are smoothed out and stream gradient detail is absent.  This existing 
topographic base is frequently incomplete, artificial, and simply wrong.   

Exhibit D at 1,3.  According to DOGAMI, “[w]hen combined with wise planning, we sharpen 
the focus on truly dangerous locations for landslides, floods, coastal erosion, tsunami inundation, 
and seismic activity.”  Exhibit D at 3.  Furthermore, “[e]very Oregon agency, county, city, and 
private sector enterprise that uses, impacts, or depends upon configuration and details of the 
surface of Oregon will benefit from access to high-quality LIDAR data.”  Id.   Here, the 
Applicant has not benefitted from utilizing LIDAR maps.   

Mr. Rodine (the Applicant’s consultant) is using low-quality images from Google Earth 
that do not penetrate forested areas.  As compared to the cutting-edge technology utilized by both 
DLCD and Horning Geosciences that can penetrate forested areas to identify areas of geologic 
instability, the Applicant’s consultant is clearly relying on outdated technology.  While Rodine 
makes a single conclusory allegation that he has used LIDAR maps, the maps included with the 
remand packet contain no LIDAR maps.  The county should not rely on a mere conclusion.  
Instead, the County should rely on actual maps that identify geologic instability, and require the 
Applicant to explain areas of geologic instability by using LIDAR maps.   

  2. Failure to Include Overlay of Proposed Development 

 Rodine failed to include the areas included in the proposed development within the maps 
delineating the shoreland boundary, and, as such, it is impossible to determine whether the 
proposed development is contained within any of the areas of geologic instability.  In essence, 
Rodine has not provided the county with sufficient (let alone substantial) evidence that the 
development does not fall within areas of geologic instability.  On the other hand, Horning 
Geosciences (and even Sonnevil) does include the proposed development overlaid with areas of 
geologic instability.  These maps clearly indicate that the proposed development will be placed 
on areas of geologic instability, and, therefore, the design of the development must be 
significantly modified.  Such significant modification can only be addressed in a new 
application.     
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  3. Elevated Risk Posed to the Development 

 Rodine acknowledges that there is an “elevated risk to the development…because of the 
impacts of the Pacific Ocean along the western margin of the property.  Rodine states that: 

A golf course within a destination resort is proposed for the site.  Various course layouts 
have been suggested.  Most of the development will occur on wave cut ocean terraces, 
located at about the 250 foot elevation to the north and 100-foot elevation to the south.   

Horning Geosciences, however, determined that “[a]t least two significant landslides extend 
from the shoreline to elevations in excess of 900 ft south of Burnt Hill Cover, nested within a 
larger landslide terrain of hummocky landforms.”  Ex. G at 2-3.  It is apparent that Rodine has 
failed to include all areas of geologic instability, including the hummocky landslide terrain 
(much of which is also outlined in DOGAMI’s SLIDO map, see Ex. F and Rodine Report at 
Figure 2.  Rodine’s failure is contrary to CCZO 3.252, which specifically requires “an analysis of 
the risk of geologic hazards on the subject property, on contiguous and adjacent property and on 

upslope and downslope properties that may be at risk from, or pose a risk, to, the development 

activity.”  (emphasis added).  Rodine has largely ignored the emphasized language in putting 
together his shorelands boundary delineation, and, therefore, failed to fully identify the “elevated 
risk to the development.”     

  4. DOGAMI SLIDO 

 Rodine also refers to “SLIDO” and even purports to utilize a SLIDO map.  However, 
Rodine fails to disclose the significance of the SLIDO map or even articulate what SLIDO 
means.  First SLIDO means “Statewide Landslide Information Database of Oregon.”  Rodine 
acknowledges, however, that DOGAMI had “provisionally mapped unstable areas along the 
coast and to the southeast of the property.”  Thus, Rodine acknowledges that the SLIDO maps 
(Rodine, Figure 1, and Exhibit F) include unstable areas, including landslides.   

 The SLIDO map appears to include the hummocky landslide terrain identified by 
Horning Geosciences.  See G-6,7, and 8.  A comparison of the SLIDO maps with Rodine’s 
shorelands boundary reveals significant differences.  For example, while the SLIDO maps 
identify significant landslides upslope of the development in the Burnt Hill Creek vicinity, the 
Rodine map fails to include any of  these unstable areas within the its shorelands boundary 
delineation.  Apparently referring to the northern portion of the Crook property, Rodine states:  

The area called the Salmon Ranch is shown on the north part of Oblique Photo #2 (Figure 
10), Photo #3 (Figure 11) and the south part of Photo #4 (Figure 12).  Some red hazard 
areas are indicated on the SLIDO map in the Salmon Ranch vicinity (Figure 2).  There 
are areas of benching that were evaluated using Test Pits 3, 4, and 5, and field mapping.  
It appears that the indicated SLIDO hazards are not landslide hazards but topographic 
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expressions of the benching resulting from changes in sea level.  The field evidence of in 
place bedrock supports this conclusion.   

Despite DOGAMI’s conclusion that the area referred to as Salmon Ranch contains landslide 
hazards (as well as Sonnevil and DLCD), Rodine concludes that they are not.  In fact, it does not 
even appear that Rodine mapped the shorelands boundary to include the “top of the cliff.”  This 
conclusion appears to be based on the alleged test pits, but Rodine has failed to include a map 
indicating where these test pits were drilled.  Without a map or other indication of the location of 
the test pits, the County cannot simply take the consultant’s word for it.  Horning Geosciences 
appropriately acknowledges this glaring omission:  “Test pit and boring data by Rodin (2012) 
does not have map locations.”  Horning also notes that “[a]bout one-half of the descriptions 
describe landslide deposits,” and “[t]he descriptions without locations cannot be used to identify 
landslides.”  Exhibit G at 3.  Absent some evidence to the contrary, the County should rely on 
DOGAMI’s mapping and Horning Geoscience’s mapping of this area that actually describe the 
landslide deposits, and not the conclusory statements of the consultant based on some 
unidentified test pits.   

 In addition, the Applicant’s SLIDO map (as well as the SLIDO map attached as Exhibit 
F) contains significant areas of landslides in and extending well above highway 101 from Burnt 
Hill Cove.  Rodine entirely fails to account for DOGAMI’s mapping of these landslide areas.  
Horning Geosciences, however, has accounted for these areas of geologic instability, stating:  
“The Shorelands Boundary Line … extends to the top of hummocky terrain on the west-facing 
side of the mountain south of Burnt Hill Creek, shown in accompanying maps.”  Horning goes 
on to note that:  

the Shorelands Boundary Line provided herein differs with the boundaries of Sonnevil 
(2010), particularly along the sea cliff in maps Figures 6 and 7.  It would be appropriate 
shift the Boundary Line so that Sonnevil’s landslide masses are included, as the masses 
have been identified by field inspection.  The adjusted line should be set back sufficiently 
to allow for future slope failures. 

Exhibit G at 3.  Thus, previous “field inspection” has identified landslide masses, contrary to 
Rodine’s allegations.   

LUBA specifically stated that the shoreland delineation includes the “top of the cliff 
along the seacliff shoreline,” “those lower portions of a cliff subject to direct wave action,” and 
“those adjacent portions that are geologically unstable, based on a hazard analysis conducted 
pursuant to CCZO 3.252.”  CCZO 3.252 requires “an analysis of the risk of geologic hazards on 
the subject property, on contiguous and adjacent property and on upslope and downslope 
properties that may be at risk from, or pose a risk, to, the development activity.” Rodine’s 
alleged geologic hazard analysis fails to include much of the sea cliff, areas of geologic 
instability, and upslope and downslope properties that may be at risk, or pose a risk, to the 
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development activity.  Rodine also fails to map those areas, required in CCZO 3.252, that 
demonstrate “erosion and any increase in storm water runoff and any diversion or alteration of 
natural storm water runoff patterns resulting from the development activity.”  Given that both 
DOGAMI and Horning Geosciences identified landslides and instability upland of the proposed 
development, the Applicant’s shoreline boundary delineation is not supported by substantial 
evidence, and it misconstrues the plain meaning of CCZO 3.252.       

  5. Earthquake as Geologic Hazard 

 An earthquake can fairly be included within the phrase “risk of geologic hazards,” see 
Ex. H at 2 (“It is also highly advisable for the county to plan for impacts of the coming 
subduction zone earthquake and modify relevant geologic hazard ordinance to require 
assessment of these scenarios.”), yet the Applicant’s consultant has entirely omitted any mention 
of an earthquake or even the possibility of an earthquake.  Horning Geosciences, however, states: 

It is highly probable that the next regional earthquake will trigger widespread and sudden 
catastrophic failure of the cliff face.  According to Goldfinger and others (2012), 
subduction zone earthquakes have struck the Pistol River area every 240 years, on 
average.  It has been 313 years since the last one occurred.  The probability of the next 
earthquake ranges up to 43 percent that the next earthquake will strike within the next 50 
years.  By 2060, 85 percent of known recurrence intervals between earthquakes will have 
been exceeded.  This is an extreme hazard that should best be avoided.  Mitigation of 
seismically triggered catastrophic landslides is not feasible, particularly if more than a 
few feet of the bedrock face of the sea cliff are shaken loose, which would remove 
foundation support.  Given that the earthquake will strike without warning, there will be 
little time to evacuate safely. 

Exhibit G at 21; Ex. C at 8 (“This plate subduction accounts for the greatest hazards faced along 
this coast, the potential for a massive subduction and tsunami like that which occurred on 26 
January 1700 (Atwater et al, 2005).2  The Applicant conspicuously omits any information related 

                                                           
1 Subduction is the process in which one plate is pushed downward beneath another plate into the 
underlying mantel when plates move towards each other.  That plate that is denser will slide 
under the thicker, less dense plate.  Faulting occurs in the process.  It is the process in which 
rocks break and move or are displaced along the factures.  The subducted plate usually moves in 
jerks, resulting in earthquakes.  The Cascadia subduction zone (also referred to as the Cascadia 
fault) is a subduction zone that stretches from northern Vancouver Island to northern California.   
2 According to the United States Geological Survey, the 26 January 1700 earthquake is “the 
largest known to have occurred in the ‘lower 48’ United States, rocked Cascadia, a region 600 
miles long that includes northern California, Oregon, Washington, and southern British 
Columbia.  The earthquake set off a tsunami that not only struck Cascadia’s Pacific coast, but 
also crossed the Pacific Ocean to Japan, where it damaged coastal villages.  Written records of 
the damage in Japan pinpoint the earthquake to the evening of January 26, 1700.”  Exhibit E.     
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to or about a seismic event, and, therefore, has misconstrued CCZO 3.252 by failed to include all 
risks of geologic hazard.    

6. Rate of Shoreline Retreat and Setback as Geologic Hazard 

 The rate of shoreline retreat can also be fairly included within the phrase “risk of 
geologic hazards.”  See Exhibit H at 2 (“It also would be appropriate to require geologic hazard 
reports involved in setback analyses and hazard delineations to be attached to deeds of properties 
within at-risk areas.”).  Rodine does not propose any setback from the Shoreland Boundary line 
to account for future landslides or coastal erosion.  Horning Geosciences, however, proposes a 
future set back of 50-100 feet to account for future landslides, Exhibit G at 3, as well as to 
account for future shoreline retreat:   

Prudent development should seek to avoid these slopes and observe a reasonable setback 
at the summit of the sea cliff.  The setbacks should be determined by site-specific 
investigations, but should also take into account the rate of shoreline retreat, which is a 
function of the rate of sea level increase and erosional resistance of the sea cliff bedrock 
and its structures.  Recession rates are best determined with the longest span of time 
between photos.  Historical aerial photos are available back to 1939.  These can be used 
to assess the rate of shoreline retreat.  Photos that span less than 20 years are inadequate.  
The recession rate of the shoreline will be mimicked at the top of the sea cliff, and this 
can provide a reasonable setback, assuming an expected lifetime for the development.   

Exhibit G at 2.  Even Sonnevil proposed setbacks:  “The upper part of that area is located on a 
gently sloping marine terrace and development in that area is relatively straight forward with the 
main issue being proximity to landslide features 4 and 5 which will require setbacks.”  Exhibit I 
at 6.  The Applicant’s silence in light of a reasonable setback is not supported by substantial 
evidence, and the County should not accept it as such. 

 Rodine fails to include aerial photos that go back to 1939, instead opting to utilize photos 
that go back only to 1994.  See Rodine, Figure 18.  Thus, 60 years of shoreline retreat are 
unaccounted for in Rodine’s analysis.  Rodine provides no rationale for limiting the use of 
historical aerial photos to identify past shoreline retreat, which entails areas of geologic 
instability.  Furthermore, Rodine only utilizes photos going back to 1994 for a small, limited 
portion of the coast.  However, even in the photos extending back to 1994, significant shoreline 
retreat around Burnt Hill Cove and the cliff to the north are readily apparent.  

 Horning Geosciences also notes that:  

As time passes, more and more development approaches geologically hazardous areas, 
leading eventually to the loss of homes, infrastructure, and value.  Setbacks only delay 
the time when the hazard threatens developed areas.  Some jurisdictions identify the time 
period during which developments must be free of damage by the hazards.  Investors and 
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clients frequently choose their own time frames.  It might be appropriate for the county to 
establish standards for this time period.  

Ex. H at 2.  Rodine, however, is silent with regard to these hazards, and, therefore, he cannot be 
understood to provide substantial evidence.  Furthermore, because Rodine ignores geologic 
hazards, he has misconstrued CCZO 3.252.   

 Rodine does identify a small hazard from the aerial photos, (see Rodine at 4-5), but 
concludes:  “Because, in this example, the adjoining area and source area can be mitigated, and 
the detritus’s impact on the ocean minimial, the area was not included within Curry County’s 
lands defined as ‘adjacent areas of geologic instability.’”  Rodine at 5.  Rodine’s analysis, 
however, is simply conclusory with regard to the alleged mitigation and the alleged minimal 
impact. 

 Rodine then makes seemingly contradictory statements by saying that: 

Portions of the bluff above the Coastal Shoreline Boundary, including areas of geologic 

instability related to ocean hydraulic actions, are very steep.  The bluff faces weather by 
rock fall and surficial sloughing.  It is believed that this deterioration of the bluff is not 
due to ocean hydraulic activity, but to the bluff steepness created during lowering of sea 
level.  The upper level, portion of the site is an old terrace cut by the ocean during a 
higher level of the sea.  Sea level likely moved fairly rapidly to the present location 
leaving the seep bluff faces, now in a state of rapid erosion. 

Rodine identifies areas that are “above the Coastal Shoreland Boundary,” that are in a state of 
rapid erosion, but fails to include them within the shoreland boundary delineation, apparently 
because the “deterioration of the bluff is not due to ocean hydraulic activity,” while seemingly 
contradicting this statement, by acknowledging that the area was “cut by the ocean during a 
higher level of the sea.”  Here, Rodine contradicts his own statements, and misconstrues CCZO 
3.252 by failing to include areas of geologic instability within the shoreland boundary.            

  7. Landslides on Mudstone 

 Though Rodine fails to identify the location of the test pits and drill holes, they 
repeatedly identify mudstone.  For example, test hole numbers 1, 2, 4, 5, 10, 11, 12, and drill 
hole number 1 and 2.  However, Rodine fails to explain the significance of mudstone.3  Horning 
Geosciences, however, states the significance of mudstone and its relation to mudslides: 

                                                           
3 Sonnevil also notes that mudstone underlay much of the area:  “This formation consists of a 
‘fining upward’ sequence of sandstone, siltstone and mudstone.”  Ex. I at 4; id. (“There is a 
change in the character of the bedrock at Burnt Hill Cree that is reflected in the nature and 
abundance of deep-seated landsliding on the seacliff on either side of the creek.  South of Burnt 
Hill Creek landsliding is much more pervasive than north of Burnt Hill Creek.  Exposures of 
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Bedrock south of Burnt Hill Cove is dominated by weak mudstone and siltstone.  The 
weakness allows for deep-seated complex landslides, such as earthflows, translational 
slides, and rotational slumps.  As with sandstone, hydraulic impact by surf and 
subsequent shoreline erosion are the main cause of these slides, as are fluvial (river) 
erosion, saturation from heavy precipitation, and seismicity.  At least two significant 
landslides extend from the shoreline to elevations in excess of 900 ft south of Burnt Hill 
Cove, nested within a larger landslide terrain of hummocky landforms.  These slides are 
subject to slower movements, but most likely are capable of shifting rapidly during the 
shaking of large earthquakes. 

Exhibit G at 2-3. DOGAMI also identified these landslides; see Exhibit F (identifying significant 
landslides south of Burnt Hill Creek and within the vicinity of Burnt Hill Cove).  Rodine has 
simply failed to account for these mudstone deposits and their likelihood of slumping and 
instability.  Thus, Rodine’s analysis is not supported by substantial evidence, and it misconstrues 
CCZO 3.252.      

  8. Modification of the Shoreland Boundary Requires a Plan Amendment 

 The Applicant cannot simply adopt a new, ad hoc shoreland boundary.  Instead, the 
County must initiate a plan amendment to relocate the shoreland boundary.  As noted by DLCD:   

We strongly suggest that the County invoke the "modification" provision in Article 15.3 
with due caution.  The County's shoreland boundary was adopted by ordinance and was 
acknowledged by the Land Conservation and Development Commission.  Therefore, the 
boundary can only be amended by the governing body, through a plan amendment 
process.  Article 15.3 cannot authorize a wholesale relocation of the boundary in a 
fundamental way, as the Crook Point proponents have proposed.  Amending the 
boundary requires a more thorough review of the County policies and Statewide Planning 
Goal 17 (Coastal Shorelands).  A coastal shorelands boundary review requires an analysis 
of all the factors in statewide Goal 17, including significant shoreland habitats, areas of 
exceptional aesthetic or scenic quality, areas of geologic instability, areas subject to 
flooding, and wetland riparian habitats. 

DLCD letter at 2.  Therefore, the County must first initiate a plan amendment process, requiring 
a more thorough review of the County policies and Statewide Planning Goal 17, including an 
analysis of all factors in statewide Goal 17.  Thus, the Applicant has misconstrued applicable 
law, and the attempt to have Curry County adopt a wholesale modification of the delineated 

                                                                                                                                                                                           

sandstone are much more abundant north of Burnt Hill Creek than south of the creek where 
sheared siltstone and mudstone are in greater abundance.  The sheared finer grained siltstone and 
mudstone are much more prone to slump-earthflow movement than sandstone.”).  Rodine does 
not account for these areas of geology instability identified by Sonnevil, and, thus, misconstrues 
CCZO 3.252.    
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shoreland boundary as part of approving this tentative resort plan is contrary to the requirements 
of state law.    

  9. Sonnevil Report 

 The May 2, 2010 Geologic Hazard Overview of Proposed Crook Point Golf Resort report 
submitted by Ron Sonnevil (Ex. I), Engineering Geologist conflicts significantly from the current 
Geologic Hazard Assessment submitted by Rodin, and, therefore, undermines the credibility of 
the Rodine report.   

 First, the Sonnevil Report explicitly uses LIDAR maps (Ex. I at 11, 12, 14), whereas the 
Rodine report does not utilize LIDAR maps.   

 Second, a comparison of the Sonnevil report Figure 5 (Ex. I at 14-16) with the Rodin 
report indicates that Rodin has failed to include significant areas that contain landslides.  A 
comparison of Horning Geosciences (as well as DOGAMI’s SLIDO map and DLCD’s map) 
show even greater disparities with Rodine’s shorelands boundary delineation.       

 Third, the Sonnevil report identifies many landslide features not included in the Rodine 
report.  The Sonnevil report notes that “[i]n the southern third of the property the course is 
located on hillslopes ranging from gentle to moderate slope gradients.”  Ex. I at 5.  Sonnevil 
identified “nine major landslide features, some of which are complexes of coalescing landslides.”  
Ex. I at 5.  The Sonnevil report notes that: 

[p]ortions of the golf course are proposed to be located on some of the identified 
landslides.  Grading to create fairways and greens will need to be carefully designed to 
avoid adversely impacting landslide movement.  Fairways and greens must also be 
constructed so that irrigation waters do not adversely impact landslide stability.  Fairways 
for several of the holes are likely to be damaged by landslide movement necessitating 
occasional repair, depending on movement rates and amounts.   

Exhibit. I at 6; id. at 6 (“In several locations golf cart paths are proposed to cross landslides.”); 
id. at 7 (“portions of the golf course are proposed to be located on landslide features with various 
levels of activity”).  Rodine fails to account for the identified areas of geologic instability in 
Sonnevil (as well as those identified by Horning Geosciences, DOGAMI, and DLCD), and, 
therefore, the Rodine report is not supported by substantial evidence and misconstrues CCZO 
3.252.   
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  10. Hydrological Erosion 

 CCZO 3.252 states:   

The geologic hazard assessment shall also assess erosion and any increase in storm water 
runoff and any diversion or alteration of natural storm water runoff patterns resulting 
from the development activity. 

Sonnevil notes that “it appears that in places streams have eroded away the terrace deposits that 
once mantled the bedrock.  This was observed locally near Sand Creek and adjacent to the 
southern unnamed drainage south of Arch Rock Road.”  Exhibit I at 5.  Sonnevil also notes that a 
lake is proposed for the development, but that presents the possibility that seepage could 
adversely impact movement on the active landslide.  Ex. I at 7 (“A lake is proposed to be located 
in the northern part of the property.  The lake is intended for recreational use and for water 
storage.  The lake must be sealed to prevent seepage from adversely impacting movement on the 
active landslide located 400 feet to the west.”); id. (“course must also be constructed to prevent 
irrigation waters from adversely impact landslide stability”); id. (“Runoff from Highway 101 is 
discharged onto the landslide that contains proposed Hole 17.  Discharge from that culvert 
should be contained in drain pipe and discharged close to the beach where it will not adversely 
contribute to landslide movement.”); id. at 8 (“The proposed lake must be sealed to prevent 
seepage from adversely impacting movement on the active landslide to the west.”).  Rodine fails 
to account for these areas of erosion, increases in stormwater runoff, and diversion of stormwater 
runoff associated with diversion as identified by Horning Geosciences and Sonnevil.  Thus, 
Rodine’s report is not supported by substantial evidence, and it misconstrues CCZO 3.252.      

  11. DLCD’s Shoreline Boundary 

 DLCD’s August 12, 2012 letter suggests a proposed Shoreland Boundary using LIDAR 
imagery on a geographic information system.  DLCD recommended that the Board adopt the 
new shoreland boundary for the property and address the County’s Coastal Shorelands Overlay 
criteria (CCZO Sec. 3.240) for those portions of the proposed resort that lie within the boundary.  
The County staff report states that DLCD’s Shorelands Boundary, which utilized LIDAR and on 
a geographic information system, did “not appear to be prepared by a licensed geologist and does 
not appear to follow the procedures of the Natural Hazard Overlay Zone.”  Staff Report at 4.  

 Horning Geosciences, however, notes that  

[T]he boundary line proposed by DLCD is accurate and could be adopted.  It is similar to 
the line we have determined independently (Horning Geosciences (2012)) and we trust 
that our professional stamp qualifies our line to be submitted for adoption.  WE also 
disagree emphatically with the line proposed by Rodine (2012) as it is too low on the sea 
cliff and exposes properties to elevated landslide risk.  In the absence of a shoreline 
recession study, which [] should be part of a comprehensive geologic hazard report under 
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these circumstances, a setback of 100 ft from the boundary line in our report is 
recommended to offset future bluff-edge retreat that will eventually occur.  Additionally, 
as we pointed out in our report, our setback line should be modified to incorporate 
landslide boundaries that have been identified by Sonnevil (2010), and the recommended 
setbacks should be measured from that modified boundary line.  Precise location of the 
setback line should be surveyed, approved by county staff, and made a part of the 
development plan.   

Ex. H at 1.  Thus, DLCD’s shorelands boundary is generally consistent with that prepared by a 
“licensed geologist.”  

  12. Climate Change and the Coast 

 According to the Oregon Climate Change Research Institute, “Earth’s changing 
climate is expected to have significant physical impacts along the coast and estuarine shorelands 
of Oregon,” including “increased erosion and inundation of low laying areas,…. ”  Exhibit C at 
1.   

Another long-term trend is increasing storm intensities and the heights of the waves they 
generate.  In addition, the periodic occurrence of major El Ninos in the future will 
compound the impacts of increasing sea levels and waives, resulting in severe episodes of 
coastal erosion and flooding, as experienced during the El Nino winters of 1982-83 and 
1997-98. 

Exhibit C at 1; id. at 2 (“Coastal infrastructure will come under increased risk of damage and 
inundation under a changing climate….”); id. at 4 (“The environmental changes associated with 
climate change include rising sea levels, increased occurrences of severe storms, rising air and 
water temperatures, and ocean acidification.”); id. at 15 (“Of particular significance to Oregon’s 
coastal hazards is that the more extreme waves generated by the strongest storms are increasing 
at appreciably higher rates than are the ‘winter’ averages (Allan and Komar, 2006); Ruggiero et 
al., 2010).”).  Rodine fails to account for future hydraulic action to the coast, future increases in 
rain that could trigger significant landslides, and other areas of geologic instability that could be 
exacerbated by climate change.   

B. The Capes 

First, accurate identification of lands directly affected by the hydraulic actions of the 
coastal water body and adjacent upslope and downslope areas of geologic instability is a 
significant public safety issue.  Curry County can learn a lesson from Tillamook County’s 
haphazard approval of The Capes development, which is located between Oceanside and Netarts, 
and has attracted local and national attention.  The 200-unit Capes development was approved by 
Tillamook County in the early 1990s with structures permitted up to 10 feet from the edge of a 
165-foot high bluff that sloped to the beach.  The developers hired experts (including a 
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geotechnical engineering expert and dune stabilization expert) who assured Tillamook County 
that The Capes development was on stable ground and all applicable requirements had been met. 

 Despite these assurances, in 1997, residents of The Capes noticed slope failures in the 
bluffs below the development, and those failures rapidly accelerated.  In 1998, twelve homes 
were determined to be in imminent danger of loss and eighteen more were in significant danger.  
Tillamook’s building official ordered forty-two homes to vacated, including one belonging to 
one-time governor and U.S Senator Mark Hatfield.  According to DOGAMI, “[g]round cracks 
opened, and lawns dropped vertically some 18 inches in January 1998.  Five more feet of drop 
were added a few weeks later, and fresh slumping was visible downslope.”  Exhibit A.  To shore-
up the development, the Governor’s office was under pressure to take the extraordinary step of 
declaring a site-specific “state of emergency,” though this did not occur because Tillamook 
County determined that there was potential that placing structural riprap might cause erosion to 
other properties.  In 1998, Tillamook County approved a tieback anchor system to protect 
vulnerable homes, though, according to DOGAMI, “the slide is now moving so rapidly, 
assessment of hazards is ongoing.”  Exhibit A.  In January 1999, a landslide severed the Three 
Capes Scenic Loop Highway, causing significant problems for the County.  See Exhibit B.   

 Tillamook County’s Hazard Analysis from January 2009 provides background on 
“landslide or subsidence”: 

This hazard is the down slope movement of rock, soil, or other debris or the opening of 
sink holes.  These hazards are often associated with other incidents such as heavy rainfall, 
snow melt run-off, floods or earthquakes.  Our past history has been that we have 
frequent landslides during the rainy months on mountain roads, highways, and city 
streets.   

We have seen new landslide hazard within Tillamook County with the sloughing of 
ocean beaches, particularly in The Capes of Netarts-Oceanside.  Beach landslides in 
addition to regular landslides we have experienced have increased this hazard in its 
severity level for the County. 

The Oregon Coast   experiences significant rain, and, as noted by Horning Geosciences, an 
earthquake on the Oregon coast is not an unexpected phenomenon.   A landslide or significant 
earthquake is not a matter of if but when.   

If the County approves the proposed destination resort based on faulty identification of 
areas with geologic instability, then the County potentially subjects itself to significant liability 
in the event there is geologic instability or failure.  More importantly, approval of the destination 
resort may pose a significant public safety risk, especially in light of a changing climate that will 
have specific and foreseeable impacts on Oregon’s coast.        
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 In addition to The Capes, there are several other instances of geologic hazard failures on 
the Oregon coast, including Ecola Park, in Clatsop County, in 1962 (Exhibit J); Johnson Creek, 
in Lincoln County, repeatedly and in 2002; and Jump-off Joe, in Newport, repeatedly and in 
1984 (Exhibit K).  Thus, geologic hazards and failures on the Oregon coast are not unusual, and 
they should be accounted for by the Applicant.  See Exhibit J at 4 (“Oregon, because of its 
rugged coastal topography, possess one of the most scenic shorelines in the country, and many 
places along it make excellent homesites and recreation areas.  Unfortunately some of these 
localities, as exemplified by Ecola Park, are susceptible to landsliding through erosion by storm 
waves, so that their period of use is limited.”); id. (“The Oregon coast is undergoing vigorous 
attack by the sea, and anyone who has visited the beaches during a storm can appreciate the 
energy expended by wave action.”).      

 C. Modification of the Destination Resort  

 The shorelands boundary delineated by Rodine, Horning Geosciences, Sonnevil, and 
DLCD all indicate that significant modification of the proposed development is required.  
Rodine’s shorelands boundary is further to the west than any other delineations, and he also 
appears to overlook numerous landslides and areas of geologic instability (even those identified 
by DOGAMI’s SLIDO map).   

 Given that modifications must be made in order to avoid landslides and areas of geologic 
instability, the proposed conditions, including condition #15 and #16 cannot be accomplished.  
For example, condition of approval #15 requires: 

For the purpose of minimizing impacts to the Oregon Islands National Wildlife Refuge, the 
Applicant shall design and construct the resort to include buffers as follows: 

 the buffer zone along the 4th hole of the golf course will average no less than 100 feet 
with a minimum distance of 75 feet;  

 at the 3rd green, a 50 feet buffer zone will be provided, and 
 the buffer zones shall include native vegetation that is allowed to undergo natural 

succession except for the removal of trees deemed hazardous. 

These buffers cannot be assured if there are any changes to the design of the proposed golf 
course, and the geologic instability requires that significant modifications to the golf course must 
be implemented.  Rodine fails to even overlay the proposed development with the proposed 
shorelands boundary, and, therefore, it is impossible to determine how much of the proposed 
development must be modified as a result of the shorelands boundary.  However, the SLIDO 
map clearly demonstrates significant landslide hazards in areas proposed for development, 
though it does not include an overlay of the proposed development.  Sonnevil clearly shows that 
numerous parts of the golf course fall within landslide hazard areas, and, therefore, significant 
modification must be made to avoid areas of geologic instability.  Ex. I at 15-16.  A review of 
DLCD’s proposed shoreline boundary indicates that significant portions of the golf course would 
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have to be modified, especially in the vicinity of Burnt Hill Creek.  The shorelands boundary 
delineated by Horning Geosciences places virtually all of the proposed development in the 
vicinity of Burnt Hill Creek and Cove to the west of the shorelands boundary, in addition to 
several portions to the north of Burnt Hill Creek.  Again, this will require significant 
modification.  These impacts can neither be avoided, nor be minimized because the development 
must be significantly modified, and a significant modification in the proposed development 
requires that Applicant submit a new application.      

IV. CCZO 4.085(3)(b) 

 LUBA determined that the County’s findings of compliance with CCZO 4.085(3)(b) 
were inadequate and the county failed to correctly avoid or minimize impacts on the adjacent 
state parks and national wildlife refuge.  In addition, LUBA determined that CCZO 4.085(3)(b) 
requires the county to first evaluate whether it is possible to avoid adverse impacts on 
surrounding lands, and evaluate proposed minimization of impacts only if avoidance is not 
possible.  Specifically, LUBA stated: 

We agree with petitioners that remand is necessary for the count to adopt more adequate 
findings regarding CCZO 4.085(3)(b) that either consider whether adverse effects on 
surrounding lands have been avoided to the extent possible, or adopt a sustainable 
interpretation explaining why it is not necessary to consider whether it is possible to 
avoid any expected adverse effects. 

CCZO 4.085(3)(b) requires in relevant part that: 

Improvements and activities shall be located and designed to avoid or minimize adverse 
effects of the resort on uses on surrounding lands, particularly effects on farming or 
forestry operations in the area and on state parks and national wildlife refuges….  The 
applicant shall propose buffers and setbacks as part of the tentative resort plan and the 
Planning Commission shall determine whether the proposed measures are adequate to 
avoid or minimize impacts to surrounding lands.  Adverse effects on surrounding lands 
are to be avoided first and minimized if avoidance is not possible.  The Planning 
Commission may set forth additional conditions to avoid or minimize impacts on 
surrounding lands. 

Thus, the County must determine whether adverse effects can first be avoided, and, second, if 
avoidance is not possible, minimize adverse effects.  The Applicant’s proposed findings are 
similar to those from the original proceedings.  See Oregon Coast Alliance v. Curry County, 
LUBA Nos. 2011-005, 2011-006 1t 13, n. 3 (2011).  The Applicant proposes a conclusory 
sentence that attempts to address LBUA’s direction on remand:   

The Crook family and their consultants met with representatives from Oregon State 
Parks, U.S. Fish and Wildlife and Kalmiopsis Audubon Society and together crafted 
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measures to avoid or minimize impacts, where avoidance is not possible, on surrounding 
land uses.  

Crook Point Response to LUBA Remand at 3.  The Applicant then cites to Conditions 11, 12, 13, 
14, 15, 16, 32, and five documents.    

 A. Existing Uses 

Pavitt Land Use Consulting, LLC provided a letter regarding “assessment of adverse 
impacts avoidance and/or minimization for Crook Point Destination Resort.”  Pavitt first 
concludes that existing uses, including “logging, grazing livestock, and farming” would be 
avoided if the destination resort is constructed.  This interpretation clearly misconstrues the 
standard, which is aimed at avoiding or minimizing “effects of the resort on uses on surrounding 
lands,” not effects of existing or other potential non-resort uses.   

B. Trespass-Related Impacts 

Pavitt then concludes that “[i]t is apparent from reviewing the record that the applicant’s 
intention is to avoid impacts caused by human trespass.”  This conclusion relies on the buffer 
zones, fencing, and deed restrictions in the Agreement on Mitigation Measures and the condition 
#11.  Condition #11, however, specifically states:   

For the purpose of minimizing trespass-related impacts to the Oregon Islands National 
Wildlife Refuge, the resort shall implement a strategy to prevent beach access north of 
the lodge area.  This strategy shall include gating, fencing and signage of the refuge road 
and preventing access to the beach north of Mack Point by resort guests and the general 
public.  In the event that a Crook lot is sold outside of direct lineal family ownership, the 
lot shall be deed restricted to prevent beach access. 

(emphasis added).  Pavitt then concludes that “[u]nder the requirements of this condition 
potential trespass related effects on the refuge and state parks will be avoided.”  Pavitt’s 
statement that effects “will be avoided” is directly contradicted by condition #11, which states:  
“For the purpose of minimizing trespass-related impacts….”  Pavitt’s conclusion is further 
contradicted by stating that a vacational rental use at Byrdie’s Beach …will be gated…; hence 
avoiding this potential adverse effect.”  Then Pavitt concludes that “[a]voidance has been 
achieved as stated above,” but Pavitt has failed to demonstrate that trespass-related impacts could 
not first be avoided.  Thus, the Applicant has failed to comply with CCZO 4.085(3)(b). 

 C. Artificial Light Trespass 

 CCZO 4.085(3)(b) requires that “the Planning Commission shall determine whether the 
proposed measures are adequate to avoid or minimize impacts to surrounding lands.”  The 
Applicant’s proposed measures are inadequate to minimize impacts to surrounding lands.” For 
example, simply “encouraging windows in upper stories of the lodge to be screened or curtained 
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at night” are insufficient because the Applicant could require that all windows be screened at 
night.  Thus, the County should determine that impacts have not been avoided or minimized.    

 D. Fragmented Wildlife Habitat 

 CCZO 4.085(3)(b) requires that “the Planning Commission shall determine whether the 
proposed measures are adequate to avoid or minimize impacts to surrounding lands.”  The 
proposed 100-foot wide corridor does not sufficiently minimize impacts because the Applicant 
has not demonstrated that the development could not be created without wider corridors.  Thus, 
impacts have not been minimized.   

 E. Predator-Related Impacts 

 CCZO 4.085(3)(b) requires that “the Planning Commission shall determine whether the 
proposed measures are adequate to avoid or minimize impacts to surrounding lands.”  The 
measures are inadequate to avoid or minimize impacts because other measures could be taken to 
avoid predator-related impacts.    

 F Spread of Invasive Plants and Noxious Weeds 

 Pavitt concludes that condition #31 would avoid the spread of invasive plants and 
noxious weeds:  “Through the implementation of condition of approval #31 potential adverse 
impacts on surrounding lands due [to the] spread of invasive plants and noxious weeds is 
avoided.”  ORCA disagrees that the spread of invasive plants and noxious weeds can be avoided.  
A rise in noxious weeds will occur concurrently with development, and, therefore, the County 
must determine that measures have not been avoided.   

 G. Impacts on Neighboring Wildlife Habitat 

 Pavitt notes that  

“[i]n 2000 the U.S. Fish & Wildlife [Service] purchased approximately 134 acres 
adjacent to the Oregon Islands National Wildlife Refuges as a buffer between the resort 
property and the Wildlife Refuge.  This was considered a successful attempt by U.S. Fish 
& Wildlife to avoid impact on wildlife habitat in the Wildlife Refuge.”   

This attempt by U.S. Fish and Wildlife occurred years before the development was proposed, 
and CCZO 4.085(3)(b) contemplates that the “applicant shall propose buffers and setbacks,” not 
that the national wildlife refuge years prior to the proposed development would propose buffers 
and setbacks.  Thus, Pavitt’s contention that this is an attempt to avoid impacts misconstrues 
CCZO 4.085.(3)(b).  Pavitt then states:  “To further avoid or at least minimize adverse impacts to 
surrounding lands Curry County adopted condition of approval #15….”  However, Pavitt has not 
determined that the impacts could first be avoided, and, instead, simply concludes that “impacts 
on surrounding lands is avoided or at least minimized.”  This misconstrues CCZO 4.085(3)(b), 
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and as noted above, condition of approval #15 cannot be achieved because significant 
modification to the golf course and development must be implemented to the extent that a new 
application must be submitted.    

 H. Geologic Impacts 

 Pavitt states that impacts on surrounding lands due to development on geologically 
unstable lands “is addressed by clearly defining the location of the coastal shorelands boundary 
on remand and the fact that the development of the resort is east of this line.   

First, as noted above, the Applicant’s consultant did not clearly or accurately delineate 
the coastal shorelands boundary, thus misconstruing CCZO 3.252.     

Second, each coastal shoreland boundary delineation performed thus far delineates a 
boundary with portions of the development west of the boundary.  This will require significant 
modifications to the proposal to the extent that a new application must be submitted.    

Third, the County cannot simply delineate the shorelands boundary in an ad hoc manner.  
Instead, as noted by DLCD, the County must take a plan amendment, and comply with all 
applicable procedures required for a plan amendment. 

Fourth, neither Rodine nor Pavitt have proposed any setbacks or buffers to account for 
shoreline retreat, and neither Rodine nor Pavitt utilized aerial photos further back than 1994 to 
identify the rate of shoreline retreat.  These failures clearly misconstrue the requirements of 
CCZO 4.085(3)(b).  The Applicant has simply failed to provide any setbacks or buffers as they 
relate to the shorelands boundary delineation.   

Pavitt also argues that condition ## 10, 16, and 23 will “insure avoidance of geological 
impacts on surrounding lands.”  However, no geological hazard assessment has taken the 
position that adverse impacts can be avoided, and, therefore, the County cannot determine that 
geologic impacts and hazards can be avoided.  In addition, condition # 16 cannot be carried out 
because the development requires significant modification, as noted above.       

 I. Storm Water Pollution and Erosion Impacts 

 Rodine submitted an October 25, 2012 letter with regarding concerns raised about 
impacts of resort development on surrounding lands causing erosion and storm water pollution 
during construction.  Rodine’s conclusory opinion about “proper design and implementation of 
erosion control measures” ignores other information submitted about stormwater pollution and 
erosion impacts by Horning Geosciences, as well as those included in the Sonnevil report.  Thus, 
the County cannot determine that “the proposed measures are adequate to avoid or minimize 
impacts to surrounding lands” pursuant to CCZO 4.085(3)(b), largely because Rodine has not 
sufficiently identified impacts related to storm water pollution and erosion.    
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V. Curry County Comprehensive Plan Policy 15 

 LUBA determined that:  

We note that, while WRD will presumably address impacts on groundwater, it may not 
address impacts of any drawdown on stabilizing vegetation or other considerations 
required under Policy 15.  Remand is necessary for the county to address Policy 15 
pursuant to CCZO 4.085(3)(h) or explain why it need not be addressed. 

Curry County Comprehensive Plan Policy 15 of Goal 17 states:  

Curry County will take measures to protect groundwater from drawdown which would 
lead to loss of stabilizing vegetation, loss of water quality, or intrusion of salt water into 
water supplies.  Building permits for single family dwellings are exempt from this 
requirement if the dwelling is located in a subdivision for which findings were made at 
the time the subdivision was approved which demonstrated that there will be no 
groundwater drawdown or negative effects of groundwater drawdown. 

Rodine submitted a June 4, 2012 report regarding impacts of the use of 3 existing water wells for 
domestic purposes upon the proposed Crook Point Golf Course.   

 A. The Applicant Must Address All Negative Effects of Groundwater Drawdown 

 Rodine errs by stating that “CCCP Policy 15 provides, in full” but then quotes only a 
portion of CCCP Policy 15, omitting the second sentence.  While it does not appear that building 
permits for onsite dwellings were located in a subdivision for which findings were made, the 
prior sentence implicitly incorporates the requirement that there be “no groundwater drawdown 
or negative effects of groundwater drawdown.”  Here, Rodine has only disclosed impacts 
contained in the first sentence, specifically those that would lead to loss of stabilizing vegetation, 
loss of water quality, or intrusion of salt water into water supplies.  Notably, LUBA determined 
that “[w]e note that, while WRD will presumably address impacts on groundwater, it may not 
address impacts of any drawdown on stabilizing vegetation or other considerations required 

under Policy 15,” (emphasis added), and that the County must “address Policy 15 pursuant to 
CCZO 4.085(3)(h).  Thus, at the outset, the Applicant has misconstrued the requirements of 
CCZO 4.085(3)(h), as well as LUBA’s instruction on remand.     

 B. Water Rights Applications  

 The Applicant submitted an application for a permit to use groundwater year-round on 
October 18, 2010, for 0.10 CFS on three existing wells.  The 0.10 CFS will be divided by three 
wells:  Well 1, CURR 98 (0.045 CFS); Well 2, CURR 374 (0.022 CFS); and Well 3, CURR 375 
(0.033 CFS).  See Exhibit R.  Each well is hydraulically connected to Burnt Hill Creek and each 
well has the potential for substantial interference with Burnt Hill Creek.  The Crook Family, 
LLC also submitted an application for a permit to store water in reservoir (R-87586) from Burnt 
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Hill Creek and Old Draw Creek.  See Exhibit S.  Specifically, the Applicant sought a storage 
volume of 9.2 acre feet and a dam height of less than 10 feet.  In addition, there are seven nearby 
exempt wells.4 

Attached as Exhibit M is ORCA’s Petition for Reconsideration for Water Rights 
Application R-87586 and Permit R-14940; and attached as Exhibit N is ORCA’s protest for 
Groundwater Application G-17433.  The Water Resources Department recently granted ORCA’s 
petition for reconsideration for Permit R-14940.  See Ex. O.  ORCA’s protest against 
groundwater application G-17433 has yet to be resolved by the Water Resources Department.  
ORCA has recently submitted a request for the Water Resource Department to withdraw the 
proposed final order in that case.    

C. Failure to consider cumulative effect  

 Here, Rodine has failed to consider the exempt wells, the alternative reservoir 
application, the proposed withdrawals from Burnt Hill Creek, and the proposed withdrawals 
from Old Draw Creek.  That is, Rodine failed to consider the cumulative effect, and, instead, 
focused exclusively on limited groundwater withdrawals.  As noted by the California 
Department of Water Resources (see Exhibit P), “[a]lthough surface water and groundwater 
appear to be two distinct sources of water, they are not.  Surface water and groundwater are 
basically one singular source of water connected physically in the hydrologic cycle.”  In 
addition, as noted by Justice Sandra Day O’Connor in a landmark Clean Water Act case, the 
distinction between water quality and water quantity is “an artificial distinction.  In many cases, 
water quantity is closely related to water quality; a sufficient lowering of the water quantity in a 
body of water could destroy all of its designated uses, be it for drinking water, recreation, 
navigation or, …as a fishery.”  PUD No. 1 of Jefferson County v. Washington  Dept. of Ecology, 

511 U.S. 700, 719 (1994).  In short, a reduction in water quantity will result in a reduction in 
water quality.  Absent a determination about the impacts of these surface and groundwater 
withdrawals combined, the County cannot determine whether it will lead to loss of stabilizing 
vegetation, loss of water quality, intrusion of salt water into water supplies, and other negative 
effects of groundwater drawdown.   

A cumulative effect analysis should be disclosed because, as Sonnevil notes, “the terrace 
sediments do not contain sufficient groundwater to meet developmental needs.”  Exhibit I at 4.  
Thus, it is unreasonable to only consider groundwater because groundwater will not be the sole 
source of water for the proposed development.  Rodine has misconstrued the requirements of 
CCZO 4.085(3)(h) and the Rodine report is not supported by substantial evidence.   

                                                           
4 Though the wells are exempt from permitting, they must still be considered during a water 
availability analysis.  According to the groundwater application, 5,000 gallons per day for single 
or group domestic purposes and 15,000 gallons per day for a single industrial or commercial 
purpose are exempt from permitting requirements.  See ORS 537.545.   
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D. Fisheries 

ORS 537.409(6)(b) states that an Applicant’s application is subject to public interest 
review for “potential detrimental impact to existing fisheries resources.”  See also ORS 
537.409(1)(c) (whether alternative reservoir will “pose a significant detrimental impact on 
existing fishery resources as determined on the basis of information supplied by [ODFW]”). 
Here, ODFW already concluded that the alternative reservoir application does pose a risk to 
fisheries resources.  See Exhibit U.  For example, Question 1 in the ODFW review sheet asks:  
“Would the proposed reservoir pose a significant threat to an existing fishery resource?”  “Yes” 
is circled in response to this question, and “Coastal Cutthroat in Burnt Hill Cr.” is written below.  
See Exhibit U.  Rodine did not even acknowledge that Coastal Cutthroat (or any fish species) is 
present in Burnt Hill Creek.  The water use requirements of a large destination resort will likely 
eliminate habitat for the resident population of Coastal Cutthroat Trout, and it will also likely 
prevent all related public uses on the lower portions of Burnt Hill Creek because virtually all 
water will be removed from Burnt Hill Creek between the months of June and November.  See 
Exhibit Q at 2 (Water Availability Calculation shows insufficient water from June to 
November);see Exhibit M at 13. 

A logical corollary of less water in Burnt Hill Creek is that the water will warm, thus 
threatening the fishery resource.  Less surface water and groundwater will result in loss of 
vegetation, which will further exacerbate the water temperature increases.  Less surface water 
and groundwater will also result in bank instability and collapse, thus degrading water quality.   

E. Minimum Stream flows     

“It is the policy of the State of Oregon that establishment of minimum perennial 
streamflows is a high priority of the Water Resources Commission and the Water Resources 
Department.”   ORS 536.235.  Minimum perennial streamflows that support aquatic life must be 
maintained if the water is not already dedicated to other rights and priorities.  ORS 536.310(7) 
(“The maintenance of minimum perennial streamflows sufficient to support aquatic life, to 
minimize pollution and to maintain recreation values shall be fostered and encouraged if existing 
rights and priorities under existing laws will permit.”).  Currently, there is sufficient water in the 
sub-basin to support Coastal Cutthroat Trout in Burnt Hill Creek.  Two new water permits that 
collectively amount to all, or nearly all, of the streamflow in both creeks will fail to maintain a 
minimum streamflow.  In addition, local citizens have advised that Burnt Hill Creek does not 
flow strongly enough during low flow months to even make surface connection to the Pacific 
Ocean.  Those citizens also advise that Burnt Hill Creek diminishes significantly even during 
winter months within a day or two after rainfall events.  See Exhibits V; Exhibit W (showing 
photos of Burnt Hill Creek).  

 

   



23 – Oregon Coast Alliance Comments re File No. A-1002/DR-1001 
 

F. Single Use Allocation 

ORS 536.310(5) states that: “[c]ompetitive exploitation of water resources of this state 
for single-purpose uses is to be discouraged when other feasible uses are in the general public 
interest.”  See also ORS 536.310(8) (“whenever possible,” balanced multiple uses are to be 
favored in watershed development and that “project construction and planning with those ends in 
view shall be encouraged.”); ORS 536.310(4) (multiple-purpose structures are to be favored over 
single-use structures; “fishery resource of this state is an important economic and recreational 
asset”).  The proposed reservoirs seek to use all, or nearly all, the available water in the basin for 
a large part of the year.  It is clear that the development is actually centered almost entirely on a 
single use:  golf.  This negative effect of the cumulative impact from ground and surface 
withdrawals was not considered by Rodine.  The Applicant provides no information about or 
mitigation for the proposed single-purpose use which clearly contradicts state policy and law.   

    G. Water is not Available in the Amounts Requested 

Given the amount of water sought for the proposed development as a whole, it is likely 
that there will be a water availability problem on Burnt Hill Creek and Old Draw Creek.  For 
application R-87596, the applicant is requesting 1.25 CFS of surface water from Burnt Hill 
Creek and Old Draw Creek.  Application G-17433 is for 45 gallons per minute, or approximately 
.10 CFS.  In other words, the applicant seeks a total, year-round allocation of at least 1.35 CFS.  
As noted above, Old Draw Creek is very short and intermittent, and the local ODFW biologist 
has advised that Old Draw Creek does not flow much, if at all, except during rainfall events.  
Furthermore, the wells at issue in G-17433 are hydraulically connected to Burnt Hill Creek.  One 
way or another, virtually all of the 1.35 CFS requested for the proposed resort would come from 
Burnt Hill Creek, in addition to the seven exempt wells already drawing from the same system.   

 As both the water availability table and the current water availability table show, 1.35 
CFS is simply not available in all months of the year.  See Exhibit T.  In the 80 percent 
exceedance Table for Burnt Hill Creek, the months of August, September, and October all show 
less than 1.35 CFS available, and July is estimated at 1.37.  If the water drawn by the exempt 
wells is taken into account, the months with less than 1.35 CFS available are likely to increase, 
particularly during the months with little rainfall (e.g. June and November).   

 During the drier, low-flow months of June, July, August, September, and October, even 
the agency computer modeling (which is likely over-predicting actual flow) shows that Burnt 
Hill Creek has estimated flows of only 1.58 CFS, 1.37 CFS, 1.19 CFS, 0.97 CFS, and 0.86 CFS, 
respectively.  Assuming that the proposed development uses water from the Burnt Hill Creek 
basin at a rate of 1.35 CFS, even at the over-predicted flow levels, the creek is likely to be 
completely de-watered during some or all of these months.  Again, these impacts were ignored 
by Rodine.   

 



24 – Oregon Coast Alliance Comments re File No. A-1002/DR-1001 
 

V Conclusion 

 In conclusion, ORCA requests that the County deny the Applicant’s request because the 
Applicant has not satisfied the County’s criteria as set forth above, and it is inconsistent with 
state law.  Please submit these comments and all exhibits (Exhibits A through W) into the record 
for this matter.  ORCA also respectfully requests that the record be left open for 14 days in order 
to respond to additional evidence submitted by the Applicant and other parties.    

 

Sincerely,  

 

Sean T. Malone 

Counsel for ORCA 

 

cc:  Oregon Coast Alliance 

 

Enclosures: 

Exhibit A – DOGAMI – Geologic Hazards on the Oregon Coast 

Exhibit B – Three Capes Scenic Loop Landslide  

Exhibit C – Impacts of Climate Change on Oregon’s Coasts and Estuaries 

Exhibit D – DOGAMI – Seeing Landslides with LIDAR 

Exhibit E – USGS – Historic Earthquakes 

Exhibit F – DOGAMI Statewide Landslide Information Database of Oregon (SLIDO) 

Exhibit G – Horning Geosciences Review, 12-2-12 

Exhibit H – Horning Geosciences Review, 12-8-12 

Exhibit I – Sonnevil Geologic Report 
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Exhibit J – Ecola Park Landslide 

Exhibit K – Jump-off Joe 

Exhibit L – USGS – Johnson Creek Landslide, Coastal Oregon  

Exhibit M – ORCA – WRD Petition for Reconsideration – Application R-87586 

Exhibit N – ORCA – WRD Protest – Application G-17433 

Exhibit O – WRD Order granting Petition for Reconsideration – Application – R-87586 

Exhibit P – California Department of Water Resources – Groundwater Basics 

Exhibit Q – WRD – Water Availability Analysis for Burnt Hill Creek 

Exhibit R – Crook Family, LLC – Groundwater Application 

Exhibit S – Crook Family, LLC – Alternate Reservoir Application 

Exhibit T – Summary of Project Streamflows on Burnt Hill Creek  

Exhibit U – ODFW Alternate Reservoir Application 

Exhibit V – ORCA WRD Comments – 2-22-12 

Exhibit W – ORCA WRD Comments – 12-29-11 with photographs of Burnt Hill Creek 


