
Reeve Kearns PC 
  
 

Attorneys at Law 510 American Bank Building 
 621 S.W. Morrison Street 
 Portland, Oregon  97205 

Voice Mail:  503-225-1127 
 Email:  dan@reevekearns.com 
 
 Daniel H. Kearns 
 Direct Dial:  503-997-6032 

December 28, 2020 

Clatsop County Planning Department 
Gail Henrikson, Director 
800 Exchange Street 
Astoria, OR  97103 SENT VIA E-MAIL 
  
 Re: Revisions to Clatsop County Short-term Rental Regulations 
 
Dear Ms. Henrikson: 
 
 I have been retained by a group of residents in the Cove Beach area of Clatsop County to 
advise them and communicate with Clatsop County officials on workable and effective tools for 
regulating short-term rentals (STRs).  By way of background, I have served as a city attorney in 
Oregon and Washington for many cities that have faced the same STR issues as Clatsop County 
does.  I have also represented rental groups and neighborhood groups in different jurisdictions 
working through new STR regulatory programs.  Thus, I see STR programs from all angles and 
continue to address them through enforcement as the Hood River city attorney. 
 
 Luckily for Clatsop County, it is not the first jurisdiction to grapple with this problem, 
and the County has many regulatory tools already in place.  Before you embark on new or more 
regulations, it is important to characterize the problem(s) you want to address.  In this case, 
STRs, when unregulated, create the following problems: 
 

• Lack of affordable housing for County workers and residents.  Especially coastal 
communities suffer from a significant shortage of affordable housing options, especially 
for hourly workers in seasonal tourist or resort communities.  Even people with good 
paying jobs in healthcare, government, marine science and education are unable to find a 
home or are priced out of the market because of the prevalence of  STRs.  These people 
either don’t accept such jobs in the County or are forced to commute.  By definition, a 
dwelling operated as an STR is not affordable and generally is not available as a year-
round home. 

 
• Nuisance impacts on existing neighborhoods are severe because the STR owners and/or 

managers fail to limit guests, regulate their behavior, or properly control the number of 
people, where, when, or how often STRs are rented.  The nuisance impacts of 
uncontrolled STRs has a devastating effect on residential neighborhoods especially when 
they proliferate without limit and end up dominating established neighborhoods and 
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communities.  Excessive and unresponsive STRs also present a public health hazard in 
the spread of Coronavirus and through failing septic systems, which is more of a County 
problem than a city problem. 

 
 While Clatsop County has in place a basic framework for regulating STRs, those 
regulations are largely ineffective; enforcement does not work, and there is nothing in the 
regulations that curb, limit or reduce the ever expanding number of STRs in the County’s 
residential communities.  In Cove Beach, for example, approximately 30% of the homes are 
operated as STRs, which is far beyond a healthy or normal proportion.  National consultants 
report that 0.5% to 1.5% of housing stock as STRs is workable and does not destroy residential 
neighborhoods.  What follows are few regulatory tools that work, and which the County should 
consider: 
 
1. Adopt a moratorium on new STR licenses.  First, you should adopt a moratorium on 
accepting, processing or approving new STR licenses, similar to what Lincoln County OR has 
done, as well as Pacific County WA.  As more and more people register their homes as STRs, 
the problem becomes that much worse and the ultimate goal of reducing the number of STRs that 
much more difficult to attain.  A  moratorium on new licenses has helped stem the spread of 
COVID-19 in Lincoln County and elsewhere and would helped preserve established 
neighborhoods in Clatsop County while you consider regulatory options.  A moratorium is a 
good idea, and the County should adopt one if it is serious about making any code changes to 
address this growing problem. 
 
2. Use the Zoning tools that you already have in place.  Clatsop County’s LWDUO already 
address STRs, treats them differently than conventional bed and breakfast uses, and allows STRs 
in some zones and not others.  For example, STRs are specifically listed as uses allowed in the 
Arch Cape Rural Community Zone (LWDUO 4.109), but are not listed as allowed at all in the 
Coastal Residential Zone (CR – LWDUO 3.140).  A long-standing tenant of zoning code 
interpretation is that, where a use is specifically listed as allowed in one zone, but omitted from 
the list of uses in another zone, it is presumed to not be allowed in the other zone.  This principal 
is reflected in Clatsop County’s chapters related to Uses Permitted with Review in LWDUO 
5.040, which provides that only if a use is listed in the zone as being allowed can it proceed 
under one of the permit procedures in the LWDUO.  If a use is not listed, then some other 
procedure must be used, such as Development and Uses of the Same Type under LWDUO 5.060.  
Because STRs are not listed as uses allowed anywhere in the CR Zone, it is either presumptively 
not allowed, or can only be allowed through a Type III process under LWDUO 5.060: 
 

“An unlisted development and use shall be approved for the zone determined by 
the Planning Commission through separate action under the appropriate procedures 
specified in Sections 2.015-2.030.”  LWUDO 5.062 (Authorization of the 
Development and Use) 

 
 Instead, Clatsop County seems to have tacitly allowed STRs to become established at a 
high concentration of ~30% in the Cove Beach area, which is Zoned CR, without any land use 
review.  Because STRs are not listed as being allowed in the CR Zone, they are presumptively 
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not allowed.  At a minimum, they could only be permitted by the Planning Commission under 
LWDUO 5.062 through a Type III process.  STRs are a listed use allowed in the AC-RCR Zone 
as a Development and Use Permitted.  LWDUO 3.064(12).  STRs are thus allowed in Arch 
Cape, subject to the special use standards in LWDUO 4.109.  However, by its express terms, the 
STR standards in LWDUO 4.109 apply only to STRs in the Arch Cape Rural Community 
Overlay Zone, and nowhere else.  Given the County’s comprehensive regulatory approach to 
STRs in the AC-RCR Zone and no other references in the LWUDO to suggest that STRs are 
allowed in any other zone leads back to the inescapable conclusion that STRs are prohibited in 
all zones except the AC-RCR Zone, and then only when they comply with the special standards 
in LWDUO 4.109.   
 
 The conclusion that STRs, in fact, are severely restricted and regulated under the 
LWDUO is also obvious when one reviews how Clatsop County regulates conventional bed and 
breakfast operations, which are functionally identical to STRs, yet have their own set of special 
regulations in Standards Document Sections 3.464 to 3.468.  Bed and breakfast are conditionally 
allowed in the AC-RCR Zone by LWDUO 3.066(10) and are conditionally allowed in the CR 
Zone by LWDUO 3.146(2).  The purpose section of the County’s bed and breakfast standards 
would and should apply equally to STRs: 
 

“The following standards shall apply to all bed & breakfast establishments in order 
to preserve the character of the neighborhood or area in which it is to be located. 
Bed and breakfast establishments shall be allowed in the zones as permitted by this 
section and as defined by ORS 215.448 (Home Occupations). The regulations have 
been established to provide an alternative form of lodging for visitors who prefer a 
residential setting.”  S3.464. 

 
This purpose statement and the County’s objective to protect neighborhood character and 
livability demonstrates the County’s understanding of the detrimental effect that such lodging 
operations can have on residential neighborhoods.  This damaging threat applies equally to the 
detrimental effect that STRs have on residential neighborhoods as LWDUO 4.110 expressly 
acknowledges: 
 

“The purpose of this section is to regulate short-term rentals to enhance livability 
and safety in the Arch Cape residential neighborhoods. Rentals of a short-term 
dwelling unit shall be limited …”  LWDUO 4.110 

 
 The only conclusion to be drawn from this collection of LWDUO and Special Standard 
provisions is that, because of their potential for damaging and destabilizing effects on residential 
neighborhood character, STRs are not allowed in any zone where they are not specifically listed, 
which is limited to AC-RCR Zone.  STRs are not listed, and are therefore not allowed, in the 
County’s CR Zone.  Given this body of code provisions showing how the Board of County 
Commissioners wants to regulate STRs and bed and breakfast operations and to protect 
established residential neighborhoods, there is no support for the tacit assumption that STRs are 
allowed outright without regulation everywhere else. 
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2. Licensing Program.  In addition to already-existing zoning regulations, the most 
important regulatory tool for controlling the proliferation and nuisance effects of STRs is a well- 
operated licensing program, which Clatsop County already has.  The objective should be to 
discover all STR operators in the County and force them into the program.  Once in the program, 
the regulatory program should function as intended.  There are multiple service providers that 
can comb the internet on a regular basis and detect all operating STRs in the County.  These 
services are quite efficient and cost effective and, again, licensing and renewal fees should be set 
high enough to pay for this cost of running the program.   
 
 The first step to an effective program, however, is to have every operating STR enrolled, 
licensed, and paying taxes.  STRs that operate without a valid license should be subject to an 
extremely high and prohibitive fine in the range of $5,000.  A relatively frequent license renewal 
(annual or once every 2 years) is advisable because it maintains a closer and more frequent 
relationship between the STR operator and the County.  This also makes the ultimate possibility 
of license revocation a more potent threat that helps bring about and maintain compliance with 
the County’s operational regulations. 
 
 For this, license fees and annual renewal fees must be high enough to fund an effective 
compliance monitoring and enforcement program.  STR regulation and enforcement should be 
self-sustaining and not drain the County’s general fund.  A well-run licensing program also 
provides a reliable revenue stream to operate the program through license fees and Transient 
Lodging (hotel) Taxes under ORS 320.345 to 320.365.  The County should amend Chapter 5.12 
to provide for these measures, but the program’s real failing is the lack of any effective or 
responsive enforcement program.   
 
3. Enforcement.  Enforcement is important, but please do not believe claims by the industry 
that existing regulations are sufficient and all the county needs to do is ramp-up enforcement.  As 
explained below, regulations in Chapter 5.12 need to be tightened.  Enforcement is expensive 
and, in all enforcement actions, the County has the burden of proof.  Because of the mechanical 
difficulties in having the Sheriff’s Office bring an enforcement action in Circuit Court, the 
penalties must be severe.  Otherwise, a fine of a few hundred dollars is a relatively modest cost 
of doing business.  In the long run, an effective regulatory program, a comprehensive licensing 
program, with an efficient and effective enforcement program should obviate the need for much 
active enforcement.  If prosecution is relatively swift and certain, with a possible maximum 
penalty of losing one’s STR operating license and an extremely high penalty for operating 
without a license, the County should not see that many enforcement actions in the long run.    
 
 The County’s current STR enforcement program, however, does not work well and there 
is little consequence if one is prosecuted under it.  Fines become an acceptable cost of doing 
business because of the significant income generated from a well operated full-time STR that is 
marketed and booked through an internet based platform.  First, enforcement should not be done 
by the Sheriff’s Office.  Code enforcement deputies generally work only during weekday 
business hours; whereas, STR violations occur on weekends and after hours.  The Sheriff’s 
Office takes the view that, unless the Deputy personally observes the violation, no citation will 
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issue.  As such, there have been precious few citations issued under Clatsop County’s program.  
That alone is a strong indication of how dysfunctional the County’s STR program is.   
 
 Instead, STR enforcement should be a civil infraction matter, not criminal; therefore, a 
better approach would be to have an administrative person from the planning department be 
responsible for licensing, monitoring and enforcement, not the Sheriff’s Office.  Again, the 
licensing and annual renewal fees should be sufficient to fund a civil enforcement position.  
Depending upon the total number of STRs, licensing, monitoring and all related enforcement 
activities should be a full time employee position.  Violations should be civil infractions, which 
obviates the need for a sworn law enforcement officer to respond to STR complaints or be 
responsible for STR enforcement.   
 
 The County should accept and process complaints from neighbors, based on civilian 
affidavits as the basis for a STR citation so long as there is sufficient credible evidence to 
support the complaint.  In reality, very few STR violations should proceed to trial, and most 
should be resolved short of trial.  Nonetheless, the County must be prepared to proceed to trial on 
at least a few cases where the respondent refuses to cooperate or cease the violations.  Once a 
new regulatory program is fully operational, the need for enforcement actions should subside to 
much lower levels as the STR community comes into compliance and none will want to risk the 
ultimate penalty losing the STR operating license.   
 
 Violations, especially repeat violations, should lead to a quick and certain civil 
enforcement process and eventual loss of license if they continue.  The current system rewards 
violators because enforcement is very spotty, time-consuming, and if convicted, fines are 
regarded as a reasonable cost of doing business.  Monetary fines should be assessable against 
management companies as well as the owner/operator of the house, with the understanding that 
repeat violations will result in loss of the STR license. 
 
 As it is currently configured, Clatsop County’s enforcement rests largely on 
neighborhood residents enforcing the STR regulations on offending STR renters by confronting 
them at the time the offense occurs, i.e., at all hours of the day and night.  Residents are the only 
people in a position to detect infractions because it is impossible to get a Sheriff’s Deputy to 
respond unless there is a threat of violence with a weapon.  Most of the full-time residents in 
Clatsop County’s coastal communities, including Cove Beach, are seniors, which means the only 
available enforcement mechanism requires elderly residents to confront a group of 8 to 14 
renters, often in the middle of the night, about their bad behavior.  This is unconscionable, and 
the County must adopt an enforcement program for STRs that is properly structured and actually 
works for these types of civil infractions. 
 
4. Regulations.  Avoid putting STR regulations in your land use or development code 
because they are easily challenged as land use regulations and could create Measure 49 claims 
for compensation.  STRs are businesses and should be regulated as businesses, not as a special 
type of land use, and Chapter 5.12 provides a workable framework to place all STR regulations.  
Here are some regulatory tools to consider, some of which are already in Chapter 5.12 in some 
form: 
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a. Limit the number of STRs.  Some mechanism to limit or a maximum cap on the number 
of STRs is necessary because, left to the market, the County will have too many STRs in 
its established coastal neighborhoods, and they will be distributed unevenly.  Cove Beach 
is a prime example of what happens when there is no limit or cap on STRs.  If you have 
too many STRs, the people who work hourly wage jobs cannot find afford housing in the 
communities where they work, and resident neighbors are left to live with the nuisance 
impacts of noncompliant and unregulated STR renters and watch their property values 
and quality of life go down.  You must impose a cap of some sort, for example, a cap of 
4% of the housing stock as STRs would be a reduction from what Clatsop County 
currently has in many areas, but 0.5% to 1% is healthier and a more nation-wide norm.  
The County could also impose a percentage or absolute number cap on an area by area 
basis, or by neighborhood (or platted subdivisions).  Bend, for example, adopted a 
density limitation of one STR per 250-foot circle, in addition to other limitations.  This 
program works, as does an absolute cap or limitation on the number of licenses available 
in the County.  The problem with adopting such a cap to limit STRs in Clatsop County, 
however, is the political and legal difficulty of imposing it on an already-existing body of 
STRs.  There is no easy or equitable way to impose a cap because it will require 
elimination of existing STRs, and selecting which STRs to eliminate first could subject 
the County to legal challenges.  Therefore, I recommend other means to reduce the 
current number and density of STRs and also consider a cap to limit the number going 
forward once a reasonable level has been achieved.  

 
b. Require owner-occupancy.  Instead of an absolute cap or a cap imposed by 

neighborhood, an effective means to limit the spread and nuisance impact of STRs is to 
require the rental dwelling to be the owner’s primary residence.  Hood River takes this 
approach, which it modeled after Portland, and requires owner occupancy.  Owner 
occupancy has the effect of eliminating corporate and other non-resident operators, which 
tend to be the worst offenders and the most non-responsive to local problems.  For 
example, if the home is the owner’s primary residence, it can be rented as a STR for up to 
90 days per year.  If it is not the owner’s primary residence, then STR rental is limited to 
a maximum of 30 or fewer days per year.  The County should strive to eliminate 
corporate ownership and operation of STRs, because corporate owners are often 
unresponsive operators, and they necessarily seek to operate houses as STRs full time, 
which exacerbates both of the above-mentioned problems. 

 
c. Limit the number of days rented per year and/or require a 7-day minimum.  Most 

jurisdictions impose limitations on the number of days a STR can be rented under its 
license, and if the operator wants more days, the regulations are stricter.  This can take 
the form of number of consecutive days or weekends rented or limit on the total days per 
year.  A full season of STR rental should be presumed to be a maximum of 90 days per 
year.  Such limitations weed-out commercial rental companies from owning homes and 
keep them from operating houses as full-time STRs.  By imposing a 7-day minimum, the 
County can reduce the number of weekend rentals, which will eliminate some of the most 
intensive rentals and nuisances.  Alternatively, a program like Gearhart’s, which allows 
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one rental per 30 days, would also be a vast improvement over the currently unrestricted 
STR provisions. 

 
d. Adopt and strengthen existing nuisance focused regulations.  This will save the 

neighborhoods of your constituents by making them more livable.  Require all STRs to 
have sufficient on-site parking, subscribe to weekly garbage service; impose a maximum 
number of bedrooms that can be rented and a maximum number of guests per bedroom.  
Require a local contact the neighbors can call if there is any late night noise, parking, 
garbage or other problems, and require that the local contact be able to respond and be 
on-site within 15 or 20 minutes maximum.  Require mailed notification each year to all 
neighbors within a certain distance of every STR, which given the rural nature of many 
Clatsop County communities, should be a 500-foot notice radius.  The annual notice 
should include the STR owner’s name address, STR license number, contact phone 
number, along with the same contact information of the local representative responsible 
for immediate response in case of a problem at the STR.  The County’s regulations 
should require basic public safety equipment, such as smoke detectors, on-site fire 
extinguishers, an emergency evacuation plan, etc.  Many of these requirements are 
already in Chapter 5.12, but should be tightened-up and made more restrictive and 
specific.  Enforcement should be focused on monitoring for strict compliance with these 
nuisance-based regulations, and the ultimate penalty should be loss of the operating 
license, not just a simple monetary fine. 

 
e. Require septic inspections annually or every 5 years.  Substandard and out-right failing 

septic systems are a significant public and environmental health problem throughout 
coastal Oregon, outside of urban areas where sewer is available.  This is a significant 
human health and environmental problem and is a defensible health-based regulation that 
is a lawful basis for license revocation.  Again, a well-operated STR generates a 
significant amount of rental income each year, and even a relatively expensive septic 
system repair should be viewed as a reasonable cost of engaging in this business.   

 
Oregon DEQ administers the Existing System Evaluation Report (ESER) system under 
OAR 340-071-0155, which should be used for this purpose.  Inspections may be 
performed only by suitably qualified professionals certified under the program.1  The 
County should adopt this program and requirement, as Lincoln County has done, and 
should require evaluation of the STR based on the maximum daily flow rate when it is 
fully occupied.  The County’s current regulations only require an inspection to verify 
functionality of the system, but do not take into account the design limitations of the 
system that affect its capacity, nor its ability to serve a fully-loaded STR.  Many of the 
homes in Cove Beach have DEQ septic permits with a design limit of 350 gallons per 
day, yet water meter readings by the Falcon Cove Beach Water District (FCBWD) show 

 
1   OAR 340-071-0155 allows ESER inspections to be performed by licensed and certified septic system 
installer, certified maintenance provider, registered environmental health specialist, licensed professional 
engineer, National Association of Wastewater Technicians certified inspector, or other professional 
certification approved in writing by DEQ. 
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daily water usage by local STRs frequently exceeds these limits, sometimes with water 
usage in excess of 1,400 gallons per day.  While some STR operators claim that septic 
certification is not necessary because many STRs are used only a few days per week and 
the home does not experience full occupancy on a full-time basis, the ability of each 
septic system to serve the STR’s actual occupancy – whether full-time or part-time – is a 
determination best left to a certified ESER inspector under DEQ’s adopted standards.  
Ultimately, County regulations should limit STR use and occupancy to a level that the 
septic system can support, as documented by a licensed ESER inspector under OAR 340-
071-0155. 

 
f. Give existing lawful STRs 5 years to come into compliance to avoid Takings claims.  

Some regulations, especially a cap or owner occupancy requirement will be impossible 
for most corporate and non-resident owned STRs to remain in the program.  Other 
regulations may also jeopardize the ability to continue a lawful STR operation.  To 
provide a gradual transition and avoid a claim of an unconstitutional Takings, the County 
can give existing lawful STRs 5 years to come into compliance.  In 1990, the Oregon 
Supreme Court upheld Cannon Beach’s STR regulatory program that give preexisting 
STRs a 5-year amortization period to comply or shut-down.  See Cope v. City of Cannon 
Beach, 317 Or 339, 855 P2d 1083 (1993). 

 
5. Limit transferability.  The County should restrict transferability of STR licenses as a 
means of gradually, incrementally reducing the number of operating STR licensees.  For 
example, Gearhart prohibits transfer of STR licenses except by inheritance, which will lead to an 
eventual reduction in the number of STRs.  Severe limitations on transferability bring about 
quicker reductions in the number of STRs.  By limiting the transferability of STR licenses, the 
County will be able to bring about eventual extinguishment of STRs in the areas where it wants 
them eliminated, and with little legal risk.  Bend, on the other hand, adopted regulations that 
limited new STR licenses but allowed all of then-existing STR licenses to be fully transferable 
with the house forever, which has created a perverse house pricing effect.  Because an original 
STR license in Bend is perpetual, a house with such a license sells for $30,000 to $50,000 more 
than a house without a license.  Limitations on transferability also tend to eliminate corporate 
STR owners, who are often unresponsive to local nuisance concerns.  Also understand, however, 
that many family beach houses that are operated as STRs for part of the year are held in a family 
trust, which is a corporate entity. 
 
6. Eventual phase-out from residential subdivisions and neighborhoods.  The most severe 
conflicts arise when STRs are allowed to dominate residential neighborhoods and grow in 
number without limit.  If the County regulates the number (or existence) of STRs on a 
neighborhood-by-neighborhood basis or by geographic area, it can also exempt certain specific 
neighborhoods where it wants STRs to dominate.  Strict limits and eventual reduction or 
elimination will preserve the County’s neighborhoods where STRs are destroying livability and 
affordability.  When Cannon Beach adopted its first set of strict STR regulations in the early 
1990s, the city allowed pre-existing STRs a 5-year phase-out period.  The program was 
challenged in court, and the 5-year amortization period was upheld as a lawful means of 
compensating owners for the extinguishment of the STR.  For Clatsop County, this means that 
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eventual extinguishment of existing STRs is legal and doable, and there are numerous examples 
of local governments reducing STR numbers or eliminating them altogether.  Additionally, the 
fact that every short-term rental that is prohibited from operating can be used as a long-term 
rental should tell you that Takings claims invariably fail because a perfectly suitable 
economically viable use remains because every house previously operated as a short-term rental 
can be used as a long-term rental. 
 
 Please do not forget that, while STR operations are an important business group 
throughout the County, every STR is a potential long-term rental, which has none of the problem 
attributes of STRs.  Too many STRs, especially when they are concentrated in established 
residential neighborhoods, fundamentally changes the nature of the County’s communities to the 
detriment of your constituents and their neighborhoods.  The COVID-19 pandemic has added 
another reason to discourage transient group concentrations that are detrimental to the health and 
livability of your neighborhoods.  I would be happy to assist you, your County Counsel or any 
County administrator toward a more workable STR program.  Thank you. 
 

Sincerely,  

 
 Daniel Kearns 

 
cc: Joanna Lyons-Antley, County Counsel 
 Charles Dice 
 Cameron LaFollette  


